IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAROLYN A. FLI NT : CIVIL ACTI ON
V.
CITY OF PH LADELPH A NO. 98-95

MVEMORANDUM AND ORDER

Norma L. Shapiro, S.J. March 17, 2000

Plaintiff Carolyn Flint (“Ms. Flint”) sued the Cty of
Phi | adel phia (“City”) for discrimnation based on race, sex, and
age under Title VIl of the Gvil R ghts Act of 1991. A non-jury
trial was held; because: 1) Ms. Flint’'s clains are barred by the
Statue of Limtations; and 2) Ms. Flint did not prove her clains
by a preponderance of the evidence, judgnent will be entered in
favor of the Cty. |In accordance wwth Federal Rule of Cvil
Procedure 52(a), the court enters the follow ng findings of fact
and concl usi ons of |aw.

FI NDI NGS OF FACT

1. M. Flint is a 56 year old African Anerican femal e who
has been enpl oyed by the Cty since Novenber, 1961.

2. In July, 1990 Ms. Flint was an accountant in the Gty's
public library when an interdepartnental, city-w de announcenent
was posted for a job opening for three “Budget Anal yst
Specialist” (“BAS’) positions in the Budget Bureau of the Gty

Fi nance Departnment. The posting advertised a prerequisite for



the BAS position: central budget experience (working with the
budget of nore than one departnent’s operating and/or capital
budget), or any equi val ent conbi nati on of education and
experience determ ned by the Personnel Departnent to be
acceptable. The posting also infornmed prospective applicants
that a civil service test would be required of all qualified
appl i cants.

3. M. Flint and at least five other wonen applied for the
BAS position and were pre-approved to sit for the exam nation
because they possessed prior budget experience in other city
departnents. M. Flint took the exam nation in August, 1991.

4. The Personnel Departnment, posting the BAS job
announcenent in July, 1990, advertised that people wthout
central budget experience could sit for the exam nation, and
al | oned people without central budget experience to sit for the
exam nation. The Budget Bureau did not intend any “equival ent
conbi nati on of education and experience” to satisfy the BAS
prerequisites; it sought only candidates with central budget
experience, and failed to correct the job posting until after the
exam nation was adm ni st er ed.

5. On CQctober 31, 1991 Ms. Flint received a letter stating
she was tested in error and denyi ng her one of the BAS positions.
Ms. Flint and four other applicants who were “examined in error,”

were stricken by the Personnel Departnent fromthe eligibility



list.

6. Al copies of Ms. Flint’'s exam nation were |ater |ost by
the Cty; her score and ranking anong test takers are not
avai | abl e.

7. Because Ms. Flint had prior budget experience and
bel i eved she did well on her exam nation, she filed a witten
grievance with her union in January, 1992, under the provisions
of her collective bargaini ng agreenent.

8. M. Flint’s union brought her case to arbitration.® The
arbitrator, ruling for Ms. Flint, awarded her back pay and
ordered the City to pronote her to a Budget Anal yst Specialist.
The Court of Common Pleas affirmed the arbitrator’s finding of
Cty liability and the award. On appeal, the Comonweal th Court
agreed that Ms. Flint was inproperly denied consideration for the
pronotion, but neverthel ess reversed the orders of the arbitrator
and court bel ow because assigning Ms. Flint a position on the now
expired eligibility list exceeded the renedi al power of the
arbitrator. M. Flint’s Application for Reargunent with the
Commonweal th Court was deni ed.

9. M. Flint clains she did not know she was the victim of
discrimnation until her Novenber, 1994 grievance arbitration, at

whi ch she learned (allegedly for the first tinme) that three white

! The arbitrated issue (whether the City violated M.
Flint’s rights under her union contract) is distinct from her
instant clains of discrimnation under federal |aw

3



mal es under age 40 received the BAS positions. M. Flint filed
an EEOC conpl aint on July 25, 1995, and was issued a right to sue
letter in Cctober, 1997. M. Flint filed her federal conplaint
on January 8, 1998.

10. Between 1991 and her 1994 arbitration, Ms. Flint worked
near the Personnel Departnent, had access to a tel ephone, and was
entitled to norning, lunch, and afternoon breaks. She had anple
time and opportunity to contact the Personnel Departnent to |earn
the status of the pronotion process and to learn the identities
of the successful BAS applicants. She knew or reasonably shoul d
have known the identities, ages, sex, and race of the successful
applicants years before her 1994 arbitration.

11. The three BAS positions went to white nmales, Henry
VWal | erstein, Jeffrey McCl elland, and Robert Fitzmartin, each
under 40 years old in 1991. Messrs. Wallerstein, Mdelland, and
Fitzmartin were | ower |evel Budget Departnent enpl oyees when the
BAS openi ng arose; the BAS position was an intra-departnent
pronoti onal opportunity for them

12. The relevant BAS positions were created to effect a
pronotion for Messrs. McClelland, Wallerstein, and Fitzmartin
during a period of Cty fiscal difficulty; a hiring and wage
freeze prevented increasing their salaries or hiring additional
enpl oyees. The Budget Bureau consi dered internal pronotions

effective to avoid the wage freeze while retaining and rewardi ng



Messrs. McCl elland, Wallerstein, and Fitzmartin during the
financial crisis. In so doing, the Budget Bureau abused G vil
Service Regul ations by creating the BAS | ob openi ngs, and
attenpting to prevent anyone except for Messrs. M elland,
Wal |l erstein, and Fitzmartin fromqualifying for the positions.

13. To give a pronotion or create new positions |ike BAS
under then-existing Gvil Service Regulations, the Budget Bureau
was required to make a j ob posting/announcenent and offer an
exam nation through the Personnel Departnent.

14. The Personnel Departnent posted a notice of an open,
inter-departnental exam nation for the BAS position. The posting
was inconsistent wwth the Budget Bureau’s intent to increase
Messrs. McOelland, Wallerstein, and Fitzmartin's wages by intra-
departnental pronotion.

15. M. Flint clainms the reasons offered by the Gty for
her renmoval fromthe BAS eligibility list were a pretext for
di scrimnation, and that she was denied the pronotion because of
her race, age, and/or sex. M. Flint clains she had the
requi site work experience for the job, because she had conpl eted
conpl ex budgeting tasks as an accountant at the public library
and other City positions.

16. At the time of trial, the Budget Bureau of the Finance
Depart ment enpl oyed five Budget Anal yst Specialists, one

supervi sor, one deputy director, and two or three additional



enpl oyees. In 1991, the Budget Bureau had six anal ysts, a
supervisor, a deputy director, and a director. There have been
three African Anerican enpl oyees enployed in the Budget Bureau
since 1985, one of whom was a wonman.

Di scussi on

Statute of Limtations

42 U.S.C. § 2000e-5(e) allows a claimant to bring an action
within 180 days after an alleged act of discrimnation. |[If the
claimant initially filed a conplaint with a state or |ocal agency
with the authority to adjudicate her claim the deadline for
filing a charge of enploynent discrimnation with the EECC is
extended to 300 days. See 42 U.S.C. § 2000e-5(e).

On May 6, 1998 the City’'s notion to dismss for failure to
file a charge with the Equal Enpl oynent Qpportunity Comm ssion
(“EECC’) within the deadline set by 42 U S.C § 2000e-5 was
denied. The statute of limtations began to run when Ms. Flint’s
cause of action accrued on or about Cctober 31, 1991, but the
court could not then decide whether the equitable tolling
doctrine extended the deadline for Ms. Flint to file a
di scrim nation charge.

The equitable tolling doctrine provides that it “may be
appropriate [to toll the limtations period:] (1) where the
def endant has actively nmisled the plaintiff respecting the

plaintiff's cause of action; (2) where the plaintiff in sone



extraordi nary way has been prevented from asserting his or her
rights; or (3) where the plaintiff has tinely asserted his or her

rights mstakenly in the wong forum" New Castle County v.

Hal [ i burton Nus Corp., 111 F.3d 1116, 1125-26 (3d Cr. 1997)

(quoting Gshiver v. Levin, Fishbein, Sedran & Berman, 38 F. 3d

1380, 1387 (3d Cir. 1994)).

To benefit fromthe equitable tolling doctrine, M. Flint
nmust establish that she could not have discovered the essenti al
factual information bearing on her claimby the exercise of

reasonabl e diligence. New Castle County, 111 F.3d at 1125;

OCshiver, 38 F.3d at 1390; Cada v. Baxter Healthcare Corp., 920

F.2d 446, 452 (7th Cr. 1990), cert. denied, 501 U S 1261

(1991). “The plaintiff who fails to exercise this reasonable
diligence . . . lose[s] the benefit of” the equitable tolling
doctrine. Gshiver, 38 F.3d at 1390.

In Gshiver, the plaintiff filed a charge of discrimnation
wth the EECC 440 days after she was termnated froma law firm
all egedly because the firm*“did not have sufficient work to
sustain her position.” Oshiver, 38 F.3d at 1384. A year |ater,
she | earned that the firmhad hired a male attorney “shortly
after her dismssal, . . . to take over her duties.” 1d. The
Court of Appeals found there were issues of fact: whether the
plaintiff had been m sl ed when she was told she was termn nated

because of | ack of work; whether plaintiff was aware that she was



repl aced by a mal e enployee, a "critical fact that would have
alerted a reasonable person to the alleged unl awf ul
discrimnation;" and whether a person in her position with a
reasonably prudent regard for her rights would have | earned of
the allegedly discrimnatory act. |d. at 1392. The all egations,
giving Gshiver the benefit of all reasonable inferences, were
sufficient to raise the possibility of equitable tolling, and the
notion to dism ss based on the statute of limtations was deni ed.
At the argunent on the City’'s notion to dismss, the facts
inthis action closely resenbled those in Gshiver. It is now
clear that while the Gty mslead Ms. Flint about the reason for
her renoval fromthe eligibility list, she could have and should
have di scovered that the successful candi dates for the BAS
positions were three white nmen under age 40. It is hard to
believe Ms. Flint did not seek out this public information in
view of her intensity in obtaining the position but, even if
true, it is legally inexcusable. She had anple tine and
opportunity to call, wite to, or visit the Personnel Departnent
bet ween 1991 and 1994 to obtain a list of successful candidates.
Ms. Flint’s claimthat her union directed her not to investigate
pending arbitration, while possible, is not a plausible excuse; a
person with such prudent regard for her rights as Ms. Flint would
have taken steps to learn of and react to the City' s allegedly

di scrimnatory acts.



Ms. Flint could have and shoul d have known that she was the
victimof alleged discrimnation on or around Cctober 31, 1991.
She did not file a charge of discrimnation with the EEOC until
July 25, 1995, several years after the deadline under 42 U S.C. 8§
2000e-5(e). Equitable tolling does not apply. M. Flint is
barred fromrecovery under Title VII.

1. Title VI

Even if Ms. Flint's substantive clains could be considered,

she woul d not prevail. To state a prima facie claimunder Title

VII for racial and sex discrimnation, plaintiff nmust prove: 1)
she is a nenber of a protected class; 2) she was qualified for
the position for which she applied; 3) she was not hired despite
her qualifications; and 4) after her rejection, the position
remai ned open and the enpl oyer continued to seek applicants from

persons of plaintiff’s qualifications. See Pivirotto v.

| nhovative Sys., Inc., 191 F.3d 344, 351 (3d Gr. 1999). To

state a prinma facie claimunder Title VII for age

discrimnation,? plaintiff must prove: 1) she was 40 years of age

or older; 2) she was passed over for a pronotion; 3) she was

? Though the El eventh Anmendnent bars age discrimnation
suits by a state enpl oyee against a state in federal court, see
Kinel v. Florida Bd. of Regents, @ US _ , 120 S.C. 631
(2000), the El eventh Anendnment does not bar suits agai nst
muni ci palities or political subdivisions of a state. See, e.q.,
M. Healthy Gty School Dist. Bd. of Educ. v. Doyle, 429 U S. 274
(1977); Lincoln County v. Luning, 133 U. S. 529 (1890); Bolden v.
Sout heastern Pa. Trans. Auth., 953 F.2d 807 (3d GCir. 1991).
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qualified for the job; and 4) she was replaced by a person
sufficiently younger to create an inference of age

discrimnation. See Showalter v. University of Pittsburgh Med.

Cr., 190 F.3d 231, 234 (3d Gr. 1999).

If plaintiff establishes a prinma facie case, the defendant,

t hough not assum ng the burden of persuasion, assunes a burden to
produce sone evidence of a legitinmate, nondi scrimnatory reason

for the adverse enploynent action. See Pivirotto, 191 F.3d at

352 n.4; Showalter, 190 F.3d at 234. The defendant’s burden at
this stage is “relatively light”; it is satisfied if the
defendant articulates any legitimte reason for the adverse
enpl oynent action, and defendant need not prove that the
articul ated reason actually notivated the adverse enpl oynent

action. See Wodson v. Scott Paper, 109 F.3d 913, 920 n.2 (3d

Cr. 1997). Defendant nust produce evidence which “fairly could
be recogni zed as a reasonable basis for a refusal to hire.”

McDonnel | Douglas Corp. v. Geen, 411 U S. 803-04 (1973). The

pur pose of defendant’s production at this stage is to introduce
evi dence which, taken as true, would permt the concl usion that
there was a nondi scrimnatory reason for the adverse action. See

St. Mary's Honor Center v. Hicks, 509 U S. 502 (1993).

Def endant - enpl oyer’ s reasons nust be presented “with sufficient
clarity and detail to afford the plaintiff-enployee a fair

opportunity to pierce the proffered reasons with facts of
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record.” Johnson v. Winen's Christian Alliance, 76 F. Supp.2d
582, 586 (E.D. Pa. 1999).

| f the defendant nakes its production, the burden renains
wth plaintiff to prove, by a preponderance of the evidence, that
the proffered reason was pretextual and that the unl awf ul
discrimnation was the real reason for the enpl oynent action.

See Pivirotto, 191 F.3d at 352 n.4; Showalter, 190 F.3d at 234.

Pret ext exists when the factfinder is convinced that both the
def endant’s reason was false, and that discrimnation was the

real reason. See Fuentes v. Perskie, 32 F.3d 759, 763 (3d Gr.

1994). The nore generalized and subjective the justification,
the nore vulnerable it is to a finding of “pretext.” Conpare

Taggart v. Tinme, Inc., 924 F.2d 43 (2d Gr. 1991) with EEQC v.

| nsurance Co. of No. Anerica, 49 F.3d 1418 (9th Gr. 1995).

A Plaintiff's Prima Faci e Case

A 56 year old African Anerican woman, Ms. Flint is a nenber
of three protected classes. M. Flint proved she was excluded in
favor of three white male applicants, at |east ten years her
junior. M. Flint also proved she was qualified for one of the
erroneously posted BAS positions, based on her years of
accounting experience in other Cty departnents and her positive
performance therein. The City is bound by the action of the
Personnel Departnment in posting the job for persons with the

equi val ent of central budget experience. The Cty did not hire

11



Ms. Flint despite her qualifications.

Ms. Flint proved that the Cty eventually hired persons wth
qualifications simlar to hers. Though Ms. Flint had limted
experience wth budgetary accounting for nultiple city
departnents, and Messrs. McCelland, Wallerstein, and Fitzmartin
had nore extensive accounting experience, education, and
experience budgeting for nultiple departnents, Ms. Flint had
sufficient qualifications to performin a BAS position. The

showing required for a prima facie case refers to mnimal or

absolute, rather than relative or conparative, qualifications.

See Patterson v. MlLlean Credit Union, 491 U S. 164, 188 (1989)

(plaintiff need not prove that she was better qualified than the
whi te enpl oyee(s) who received the contested pronotion). M.

Flint has stated a prima facie case of sex, race, and age

di scrimnation by a preponderance of the evidence.

B.. Production of Leqgitimte, Nondiscrimnatory Reason

The burden to produce sone evidence of a |egitinmate,
nondi scrimnatory reason for the adverse enpl oynent action
shifted to the Gty. A “legitimate, nondiscrimnatory” reason

for an adverse enploynent action rebuts the prina facie case even

if it isillegal or illogical, as long as it is not |linked to

race, sex, or age. See, e.q., Hazen Paper Co. v. Biggins, 507

U S. 604, 612 (1994) (“[I]t cannot be true that an enpl oyer who

fires an ol der bl ack worker because the worker is black thereby

12



violates the ADEA. The enployee's race is an inproper reason,
but it is inproper under Title VII, not the ADEA.”); Harold S

Lews, Gvil R ghts and Enpl oynent Discrin nation Law 8§ 4.4

(1997) (“npbst courts have viewed as ‘legitimate’ virtually any
reason the enployer shows it relied on that can be distinguished
from[age, sex, or race]”). Watever the enployer’s

deci si onmaki ng process, “a disparate treatnent claimcannot
succeed unless the enployee’s protected trait actually played a
role in that process and had a determ native influence on the
outcone.” Biggins, 507 U. S. at 612.

The arbitrator and two Pennsyl vania courts have held the
Cty' s effort to evade the G vil Service procedures was an abuse
of discretion. Nevertheless, the City's acts were unrelated to
Ms. Flint’s age, race, and sex; they were related to rigging the
Cvil Service systemto grant Messrs. MCelland, Wallerstein,
and Fitzmartin pronotions and raises not then permtted. The
Cty' s treatnent of Ms. Flint was the unfortunate by-product of
t he Budget Departnent’s abuse of the Cvil Service Systemto
avoid the law. The Gty net its burden by produci ng evi dence of
a nondi scrimnatory reason for the adverse enpl oynent action.

C. Plaintiff's Proof of Pretext

The burden next rests with Ms. Flint to prove, by a
preponderance of the evidence, that the Cty's proffered reason

was a pretext for unlawful discrimnation. Pretext can be shown

13



t hrough either a show ng of affirmative evidence, or by
convincing the finder of fact that the proffered reason is an
i npl ausi bl e expl anation for the chall enged decision. See Texas

Dep’'t of Community Affairs v. Burdine, 450 U.S. 248 (1981). M.

Flint produced no affirmative evidence of pretext; the Gty’'s
nondi scri m natory defense was not weakened by any direct evidence
introduced by Ms. Flint. M. Flint did not convince the court
that the Gty s stated reason was inplausible. The court does
not condone or encourage such abusive acts by the Gty, but is
convi nced the Budget Departnent nerely attenpted to reward
Messrs. McCelland, Wallerstein, and Fitzmartin during a tinme of
financial restraints on its doing so. Discrimnation is not a
| ogical inference fromthe all eged adverse conduct; illegality
and inpropriety is the logical inference therefrom

There were African Anericans, wonen, and persons over 40
years old in the Finance and Budget Departnents from 1985 t hrough
1992; Ms. Flint did not prove the Gty had an intent, policy, or
practice to exclude nenbers of these protected classes fromthe
Budget Departnent. M. Flint did not prove discrimnation
because of age, race, or sex.

Even if the nerits were reached, Ms. Flint would not
prevail. However, this trial has reveal ed depl orabl e actions by
t he Fi nance Departnment to abuse the City's Cvil Service system

Ms. Flint and others prepared for and sat for an exam nation they

14



coul d never pass. Years of dissent and litigation followed. A
civil service systemthat allows evasion to the detrinment of its
covered enpl oyees demands renedi ation. This court cannot grant
Ms. Flint a renmedy, and the Pennsylvania courts will not, but the
result is hardly a victory for the City.?3

Any facts in the D scussion section not found in the Facts
section are incorporated by reference therein.

CONCLUSI ONS OF LAW

1. The court has jurisdiction over the parties and subj ect
matter.

2. M. Flint’'s action is barred by the Title VIl statute of
[imtations, 42 U S.C. 8§ 2000e-5(e).

3. Even if the statute of |limtations did not bar her
action, Ms. Flint failed to prove the Cty’'s nondiscrimnatory
reason for the adverse enploynent action was a pretext for
prohi bited discrim nation.

4. In view of the decision on liability, there is no need

to consider danages. This action wll be marked cl osed.

3 Ms. Flint was pro se, but she did an excellent job
presenting her case. The outcone is no reflection upon M.
Flint’s personal abilities. M. Flint was imeasurably aided by
her prior attorney, Gerald J. Ponmerantz, Esq., who despite Ms.
Flint’s views, represented her conpetently.

This disposition has no bearing on Ms. Flint's recently
filed retaliation charge against the Cty.

15
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CAROLYN A. FLI NT : CIVIL ACTI ON
V.
CI TY OF PH LADELPH A ; NO. 98-95
ORDER

AND NOWthis 17th day of March, 2000, in accordance with the
attached findings of fact and conclusions of |law, in accordance
with Fed. R Cv. Proc. 58,

It is ORDERED that judgnent is entered in favor of defendant
and against plaintiff.

It is FURTHER ORDERED that plaintiff’s notion to conpel
appearance of John J. Guerin, Ph.D., is DENIED AS MOOT.

It is FURTHER ORDERED that this action shall be marked
CLOSED FORTHW TH.

Norma L. Shapiro, S. J.
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